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CITY OF MIDLOTHIAN’S REPLY TO WAX-MID, INC.’S
EXCEPTIONS TO THE PROPOSAL FOR DECISION

TO THE HONORABLE COMMISSION:

NOW COMES, the City of Midlothian (City), Applicant for Amendment to CCN No.
11706, and timely files this Reply to Wax-Mid, Inc.’s (Wax-Mid) Exceptions to the Proposal for
Decisibn pursuant to 30 T.A.C. § 80.257 and would show this Commission the following;:

I.
WAX-MID’S 1986 ORDER NECESSITATES THE CCN AMENDMENT

Wax-Mid’s Exceptions to the Proposal for Decision illustrates why it is necessary for the
City of Midlothian to be granted its application to amend CCN No. 11706. Withouf the
amendment to its CCN, the City of Midlothian is vulnerable to Wax-Mid’s continual attacks
against the water utilities the City of Midlothian has built to service the commercial and
residential grthh in its corporate limits and extra-territorial jurisdiction (ETJ).

Wax-Mid now maintains that it holds perpetual rights under a 1986 Order of the Texas
Water Commission that the TCEQ cannot modify or repeal. Without this CCN Amendment the
City is not going to be able to plan, finance and construct the water utility this rapidly growing
area deserves.

With this 1986 Order, Wax-Mid claims _toibe in a more powerful position than if it had

the CCN it first represented to this Commission and the City it had. At least this Commission




could penalize a Wax-Mid CCN for its failufe in 21 "yea'rs‘ to receive a construction approval
letter from the Texas Depaltment of Heetth and tor never pr0v1d1ng water utlllty ser V1ce by
revoking Wax-Mid’s CCN See §13. 254 Texas Wate1 Code ’- | “ |

Instead, Wax M1d now malntalns that it should be able to hmder the C1ty S gtowth
perpetual]y because of the 1986 Order. Wax-Mid wants to cloud the City’s plannmg, fmancmg
and construction of its water utility service area by depriying the City of the CCN Amendment it
has earned. | |
| - ECOM owned Wax-Mid has let the City spend its resources to develop the water utility
infrastructure that has enhanced the valn‘e of the ECOM owned land for the past twenty-one (21)
years. Now, Wax-Mid wants to be able to hobble the City with the:uncertainty resulting from
not lknowing whether the City will be able to be paid in the future for the water utility service it
has planned and paid to construct,

ECOM has no standmg to hold up thlS CCN Amendment and yet it is totally usmg Wax-
Mld to furthe1 only ECOM ] puvate economic 1nterests with no con31derat1on of the “service,
a’ccodrnmodanon» convenience, or safety of the nubhc . ECOM thtough Wax—Mld wztnts to be"
able to take ot/el watel uuhty service in thlsq area w1th its own CCN at some future date and does
not want‘the cdmpetltlon of the Clty havmg a CCN 1n the same area. Watx Mld havmg done
nothmg to deserve a CCN in 21 yeals wants to depnve the Clty of the CCN Amendment it has
cmed | B

| ThlS 1986 Wax Mld Oldel creates ereal ddnger to thls C1ty 8 ablhty to plan fmance and

build water utlhty services for thls area cove1ed by this CCN arnendment The City needs th1s‘
CCN arnendment to protect its future water utility service from Wax-Mid’s poaching. This CCN

amendment is “necessary for the service, accommodation, convenience, or safety of the public”



under §13.246(b) of the Code.

II.
THE CITY HAS PROVEN THAT IT IS ENTITLED TO A CCN AMENDMENT

The ALJ’s well reasoned and documented Proposal for Decision sets forth why the City’s
CCN amendment is necessary for the service, accommodation, convenience and public safety of
the public. Wax-Mid’s Exceptions to the Proposal for Decision ignore common sensé and logic
as well as the testimony offered regarding current and future development within this area.

Wax-Mid’s Exceptions speciously manufacture a new, additional discriminatory criteria
for the City to meet with the argument that the City has to additionally prove why it needs a
CCN when the City can already lawfully serve the area in question as a municipality. This new
criteria would only apply to and penalize municipalities; no other applicant for a CCN would
have to méet that criteria. Wax-Mid and all other private utilities would somehow be abl_e to
qualify for CCN status more easily than municipaliiies. Municipalities can lawfully serve areas
without CCN status for good public policy reason and should not be deprived of CCN status as
growth occurs and more plarining and investment in utility service is needed as in this case.
Most municipalities do hold CCNs and amend their CCNs as growth occurs.

For example, Wax-Mid’s claims the “fire protection” policy of the City is no evidence of
need for a CCN amendment for v“service, accommodation, convenience, or safety of the public.”
Wax-Mid argues “the City needs no piece of paper from the TCEQ to carry out its self imposed
fire protection obligation, but whatever the merits of the City’s fire protection policy, it is no
evidence of need for a CCN amendment.”

Wax-Mid ignores the large effort involved in laying the leirge pipe required by fire flow
demand as was graphically detai]éd in Ken Pritchett’s deposition testimony (p. 59 line 3 to p.60

line 18). Planning for, financing and constructing such a system necessitates the certainty a



CNN affords. : S AT EEE S SRt
Dr Vlctorra Harkins test1f1ed “The effect of the CCN amendment on the C1ty of
Mrdloth1an W111 be to allow the Clty of Mldlothlan to better plan and p10v1de service to the
eastern portlon of then corporate limits and beyond The Crty of Mrdlothlan is aheady obhgated'
to provrde munlcrpal services to the requested area. The land owners in the area w1ll benefit
from havmg”se‘rwce avallable‘from a competent and 1e11able proylder 7 (C1ty sEx No 1 p 9
lines 14- 18) | o | | o

Addltronally Dr. Vrctona Harkms tes‘nfred that “‘The apphcant cunently proyldes service
that meets and exceeds the requlrements of the State of Texas f01 the purpose of provrdm‘g(
potable water service.. the City of Mldlothlan pubhc water system is rated superror wrth the
State of- T exas. The city of Mrdlothlan employs certified Water operators and has a full trme staff
of englneers and admlmstratrve profess1onals 7 (Crty s Ex. No 1,p. 10 lmes 3- 8 )

Wax~M1d repeatedly argues this addltlonal crlterra that would only apply to‘
mun1c1paht1es who have already gone to great time and expense to serve the pubhc w1th utrl1ty;
service before vapplyrng for a CCN amendment to cover the area of thelr Crty s 1mpend1ng
growth. Nowhere does Sectron 13. 246 of the Water Code indicate that munrcrpahtres have t’o'
meet thls addltional crlteria; Indeed Section 13_,246(0) states, “Cel‘tlficates of Conyenience and

necessity shall be granted on a ‘non~discriminatory basis.. To ar gue that this Clty has to meet

an addrtronal crrterra because itisa munrc1pa11ty dlscnmrnates agamst thrs Crty Itisa 11d1culous
argument from a corporate entlty, Wax—Mld, that has done nothmg to Just1fy its ex1stence since
1986.

III
THE CITY HAS MET ITS BURDEN OF PROOF

The City has met its burden of proof, See attached Exhibit “A”, City of Midlothian’s



Closing Statement and Exhibit “B”, City of Midlothian’s Rebuttal to Wax-Mid’s Closing
Statement, which are incorporated herein for all purposes.

Wax-Mid, Inc. argues that the City failed to prove that it met all the requirements for
issuance of a CCN, under Section 13.246, by a prepdnderance of evidence. Wax-Mid, Inc. cites
rule 80.127(a)(4) and (h) and asserts that it is the applicant and not the agency staff who must
meet the burden of proof. The City coﬁcedes that as the applicant it has the burden of proof. The
City did not rely on staff evidence or testimony to meet its burden of proof. The staff agency did
support granting the City’s CCN application. “I recommend that the City of Midlothian’s
request to amend its water CCN be approved for portions of the requested area that it is currently
serving and that are within the City of Midlothiaﬁ’s corporate limits.”' The fact that the
Executive Director’s pre-filed testimony supports granting the City’s CCN application does not
mean that the City relied on staff evidence and testimony to meet its burden of proof. The fact
that the Executive Director’s pre-filed testimony supports granting the City’s CCN application
does not mean that the ALJ relied on staff evidence and testifnony to determine that the City met

its burden of proof.

It is clear from the ALJ’s PFD that the ALJ did not rely on Staff’s Testimony to
determine thét the City met its burden of proof. Wax-Mid, Inc. argues that no cross-examination
testimony of Dr. Harkins is competent evidence to meet the City’s burden of proof. The City did
" not rely solely on Dr. Harkin’s cross-examination testimdny to meet its burden of proof. The
PED cites to Dr. Harkins’ pre-filed testimony and not c‘ross—ekamination of Dr. Harkins. While
the executive director’s testimony should not be used to help the applicant meet its burden of

pi'oof, the ALJ and commission is not prohibited from considering the executive director’s

! Direct Testimony of Prabin Basnet, E.LT., pg. 11, lines 258-260.



testimony. ~The position presented by. the executive director iri a contested case hearing is
considered part of the record. Prohibiting the ALJ from considering the executive director’s
position would render the Executive Director’s ltesti‘monyfor evidence meaningless.

burden of proof. The ALJ’s reeomrriendation is based on the preperideraﬁce of evidence. The
City takes iséue wrth Wax-Mrd, Inc.’s eSserrion that matters ouréide the reeerd or evidence from
ageney staff are the basis for the ALI’s fihdin‘gs. :

THE ADMINISTRAIVE:RECORD IS NOT-DEFECTIVE .

Wax-Mid, Inc. argues that the récord is defective in this case because there was no court
reporter. Se’etidn 80.19 of the TCEQ rules concerning contested case hearings requires only an
audio recording. The ALJ recorded this prOCeeding.‘

There was no court r‘eporter present at the hearmg as tl”rls matter lasted less than one day '
Sectlon 155 43 (b) of the SOAH rules p10V1des in pertment part that “Unless otherw1se ordered :
by the judge, the referring agency shall provide a court reporter for any proceeding ma doeket;‘
set to last longer than one day....” Initially the proce'edirlg was docketed for two days. However,
Wax‘—M‘id, Withdl‘e\rv its Request for a Cease and Desist order and the parties and ALJ determined
that hearing would only last one day. 30 TAC § 80.23 provides that ‘theco‘mmi'ssiojn will provide
a .certified‘cdurt‘ repoiter to make a verbatrm record and 'tran’script‘ of any eomﬁlission meeting, -
hearing or other proceeding upon timely request of any person. Wax-Mid did not timely reqdeét
a court teporter to make a Verbatim record and transcript. Furthermore, the rules provide that ‘a

request for a vérbatim record or transcript of a proceeding shall be submitted in writing.



The City had the portion of Don Hastings Rebuttal transcribed and included it in its
Closing Arguments and Wax-Mid filed a motion to exclude such testimony, however, the ALJ

denied said motion. The City argues that excluding its rebuttal testimony would be prejudicial.

V.
MOTION FOR SUMMARY DISPOSITION RULING

Wax-Mid, Inc. argues that the ALJ should have denied the City’s CCN application since
she denied the City’s Motion for Summary for Disposiﬁon. TCEQ rule 80.137(c), relating to
summary disposition allows granting such motion when the evidence submitted with motion
shows “there is no genuine iésue as to any material fact and the moving party is entitled to
summary judgment as a matter of law. By denying the motion, thé ALJ must have determined
there was an issue of fact, and proceeded with the contested case hearing. During the hearing,
the City as the applicant was able to put on rebuttal testimony. In adciition, the City offered
portions of Ken Pritchett’s deposition testimony. The ALJ’s decision is based on the portion of
Ken Pritchett’s deposition testimony that was offered into the record, City’s pre—filéd testimony
- and rebuttal testimony. Wax-Mid, Inc.’s argument that no additional competent evidence was
admitted at the hearing that would support the ALJ’s finding that the City met its burden of proof

is simply not true.

VI
- CONCLUSION

The City agrees with the ALJ that the Commission has the authority, and nothing in the
1986 Qrd¢r prevents the Commission from issuing the City a CCN for the same area as the 1986
order. The CCN requested is necessary for the service, accommodation,. convenience, or safety
of the public. Therefore, the City requests that the Commission approved the City’s CCN

application as recommended by the ALJ.
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CITY OF MIDLOTHIAN’S CLOSING ARGUMENTS

The City of Midlothian (“City of Midlothian”) files these Closing Arguments in support
of its application, to amend its Certificate of Convenience and Necessity (“CCN”) to provide

water utility service in Ellis County, Texas and to cancel CCN No. 11966.

L. PROCEDURAL AND FACTUAL BACKGROUND

Recogniéing the need for relivable water service to be available in a developing portion of
Ellis County, along Highway 287, which another private company, Wax-Mid, Inc., allegedly
holding a CCN since 1986, had failed to provide water utility service to, the City of
Midlothian submitted an application to amend its CCN No. 11706 and to Cancel Certificate
of Convenience and Necessity No. 11966 with the Texas Commission on Environmental
Quality (“TCEQ”) on August 30, 2005.

Wax-Mid, Inc. responded by recjuesting a Cease and Desist Order against the Cify of
Midlothian.  On April 4, 2006, a preliminary hearing was'. held at the State Office of
Administrative Hearings. The only non-statutory party was Wax-Mid, Inc., the entity that
claimed to hold CCN No. 11966. After extensive and expensive discovery including oral

depositions of numerous witnesses, Wax-Mid, Inc., on November 14, 2006, withdrew its




Request for a Cease and Desist Order against the. City of Midlothian conceding that Wax-

'Mid, Inc. never was granted a CCN. (See.Wax-Mid, Inc.’s Cross-Motion for Summary

Disposition, pages 2-3.)

Wax-Mid, Inc. retreated claiming instead novel perpetual rights under a 1986 Order to

seek a Certificate of Convenience and Necessity in the future while admitting that Wax-Mid,

Inc. had failed to secure the permits required by the Order in the last 20 years. Additionally,

Wax-Mid, Inc. admitted that the 1986 Order does not expressly authorize it to exclude other

utilities from providing water utility service by the area covered in the 1986 Order. (Id.) The

hearing of the merits commenced November 28, 2006.

II STATUTORY CRITERIA TO AMEND CCN

v

The City of Mldlothian seeks to add certain temtory adjacent to the temtmy w1th1n its

existing CCN No. 11706, regardless of the Commission’s actions regarding CCN No. 11966.

- The Commission is to consider the following statutory criteria when deterrninin‘g whether a CCN

or CCN amendment should be granted to an applicant. Texas Water Code § 13.246(c) and 30

TAC §291.102(d):

(1)
@

3

@)
- ®
()

(7)

the adequacy of service currently provided to the requested area; =
the need:for additional service in the requested area;

the effect of the granting of a certificate on the recipient ‘of the certificate and on
any retail public of the same kind already serving the proximate area;

the ability of the applicant to provide adequate service;
the feasibility of obtaining service from an adjacent retail public utility;

the fman01al stability of the appllcant 1nclud1ng if apphcable the adequacy of the

- applicant’s debt-equity ratio;

environmental integrity; and

o



(8) the probable improvement in service or lowering of cost to consumers in that area.
Section 13.241(a) of the Texas Water Code requires that the commission ensure that the CCN
applicant possesses the financial, managerial and technical capability to provide continuous and

adequate service.

A. Adequacy of Current Service

The record reflects that the City of Midlothian provides adequate water and sewer
service within its corporate limits. Dr. Victoria Harkins, P.E., PhD. testified that, “[t]he City of
Midlothian is providing retail water service to three commercial connections within the proposed
area.” (City’s Ex. No. 1, p. 9, lines 3-4.) Mr. Prabin Basnett testified that, “[t]here are three
connections (Ennis Business Forms, Mid Way Airport, Whataburgef) currently receiving service
from the City of Midlothian.’f (ED Ex. 4, p. 7, lines 168-169.) Mr. Ken Pritchett, developer of
the Walnut Grove Development Park, which contains Ennis Business Forms and Whataburger,
testified that City water customers are satisfied with the water service they are receiving. (Mr.

Ken Pritchett’s deposition p. 51 1. 19 to p 52.)

B. Need for Additional Service

The preponderance of evidence demonstrates that there is a neea for additional service in
the proposed service area. Dr. Victoria Harkins testified that the majority of the requested area is
within the corporate limits of the City of Midlothian. “The City of Midlothian has tﬁmk 1‘ines
that run along and within the requested area to reach service needs that extend to the east of the
City.” (City’s Ex. No. 1, p. 9, lines 9-10.) Additionally, Mr. Don Hastings provided testiﬁony
that supports the fact that this area is ripe for development. Mr. Don Hastings stated that, “The

CCN area is bounded on the south by a four-lane divided highway, bounded on the west by a

(€%



future six-lane hrghway, and there is a four-lane divided hlghway to cross this property, all
because this property is adeeent to t\l\/o major aetrvrty centers that ere emeromg, the alrport and
the offlcbe retarl‘ and medtcal act1v1ty‘center.s‘ - | | |

| ECOM Rea Estate Mandvement Inc (“ECOM”) allegedly an owner of some of the land
within the requested area, has submitted a development proposal for a very intense mrxed -use
development on this ECOM property according to Mr. Don Hastings’ rebuttal testimony at the
., eonelnsion of the‘e‘vkidentiary‘heeﬂng. Additi\onttlly,’ ECOM:’sold “2(!)Oto 300 acres” bordering
.Hlighn/ay 287 1n 2001 to Mr. Ken Pﬁtohett for ﬁcomrnerci‘al development. (Ken Pritch_ett’s »
deposition p.‘ 74,‘ lines‘23—p.'8, line 8.) |

M. Ken _l}?ritchett tes__ti’fied by depoeition thnt since 1992, he has developed s:vix:real estate
| proj‘ects | n the Midlothlan ~area including very hidh~end residential hornes and several
commerelal developments (p. 6, line 1 p.7, hne 11.) HlS laroest commercral prOJect is on the
land he boucht from ECOM at the corner of Walnut Grove and Highway 287. On the 60 acres
located on the north side of nghway 287, Wh]Ch is w1th1n thls City CCN expdns1on request, Mr
Ken Pritchett test1fled he constructed a very nlce busrness park on which Ennis Busmess Forms
built its corporate headquarters. (p. 8, line 4 - p. 9, llne 7.) Additionally, a Whataburger was
built in this Walnut Grove business park. Mr. Ken Prilchett’s intent is to sellvthis land to other
similar commercial businesses in the hear future, as reflected by his deposition testimony at page
47, Ilin'es 20-24, as follows;

' “Q: Do you have any expectation as to when the rest of your lots on the north side of the
~ Walnut Grove property will be developed‘? k

A1 sure hope before long beeause Im getting pretty old My wife has already
‘threatened me.’



In view of the foregoing evidence, Mr. William Nabors’ testimony that “development is
not foreseeable” is clearly not credible. Development is absolutely foreseeable, particularly
knowing that ECOM has already sold 200-300 acres of this property for commercial
develdpment five years ago and is in the business to invest in real estate and develop it. The
property is strategically located within commuting distance to Dallas-Ft. Worth and between the
two growing suburban cities of Midlothian and Waxahatchie.

As Mr. Dnon Hastings, Midlothian’s Deputy City Manager, testified at the hearing, “So
whether that prope'rty owner is suggesting to the City that they have no plans to develop or in
fact, that they have plans to develop at a very high density, the City can not prepare and proceed
and adopt plans based upon those claims or assumptions; because it is the land that the City
should be planning for, namely, the location of the land.” This land in particular is ripe for
development and planning for said development i‘s the City’s obligation and dufy.

Finally, Mr. Ken Pritchett, a former Mid-Way Airport Board member, testified by
deposition that the expansion of the Mid-Way Airport depends upon the water and sewer
services provided by the City to this area. (p. 27, line 5 - p. 28, line 19.) Mr. Ken Pritchett
describes in said exccrpf how the airport in the past lost the opportunity to have several very
large hangers for commercial business built and jobs because the City was not providing the

water service to this airport in the past.

C. Effect on Applicant and other Utilities

The record reflects that if the City i‘s granted the amendment to its CCN, it will be able to
continue serving the Mid-Way Regional Airport, Ennis Business Forms and Whataburger, and
the City would be able to provide reliable service withiﬁ the area. In addition, the record

demonstrates that no other utility would be affected. Wax-Mid, Inc. does not hold a CCN for the



area and has no;t.,satisfied the conditions to obtain a CCN for the area since 1986. Sardis Lone
Elm WSC, the neighboring utility, and the City have reached an agreement designating water
~service areas and the requested area is within the area to be served by the City of Midlothian.
(City’s Ex. No. 3, DH-3 and DH-4.)

Dr. Victoria Harkins testified:

The effect of the CCN amendment on-the City of Midlothian will be to allow
-the City to better plan and provide service to the eastern portion of their
- corporate limits and beyond. The only other retail public utility in the
proximate area is Sardis Lone Elm Water Supply Corporation (WSC). The
~ City and Midlothian and Sardis Lone Elm WSC have an agréement that in
one part delineates the service area of each ” (Clty s Ex No. 1, p. 9, lmes
14-21.) '

Mr. Prabin Basnet testified: AR ‘ LA

Based on the July 1, 1986 order issued by Texas Water Commission’ in:
relation to the Wax-Mid, Inc. CCN application, Wax-Mid, Inc. has not
satisfied the conditional requirements ‘for issuance of CCN No. 11966.
Therefore, there will be no effect on Wax- M]d Inc. (ED Ex No. 4, p.8, hnes
190-193.) :

D. Applicant’s Ability to Serve
The record reflects that the City of Midlothian has the ability to provide service to the
area it has requested. Mr. Prabin Basnet testified:

The City of Midlothian currently operates a superior public water system under
ID No. 00700005. The City of Midlothian has a surface water treatment
capacity of 12.196 Million Gallons per day (“MGD”), the City of Midlothian
is required to provide 7.01 MGD to its retail and wholesale customers.” (ED
Ex. No. 4, p. 9, lines 201 ’)04)

Dr. Victoria Harkins, testified:

The -applicant currently provides service that meets and exceeds the

- requirements of the State' of Texas for the purpose of providing potable water

- service...the City of Midlothian public water system is rated as superior with

the State of Texas. The City of Midlothian employs certified water operators

and has a full time staff of engineers and ddmlmsnatlve profes swndls ”?
(City’s Ex. No 1, p.10, lines 3-8.)



E. Feasibility of Service from Adjacent Utilities

Both Dr. Victoria Harkins and Mr. Prabin Basnet agree that it is not feasible to obtain
water service from an adjacent retail public utility. Mr. Prabm Basnet concludes that it is not
feasible to obtain seryice from adjacent utilities. “Wax-Mid, Inc. does not have any facilities to

_provide water service. Based on the discovery responses and prefiled testimony of Dr. Victoria
R. Harki’ns, P.E., expert witness of the City of Midlothian, Sardis Lone Elm Water Supply
Corporation received treated water from the City of Midlothian on an emergency basis.” (ED
Ex. No. 4, p.12, lines 211-214.)

Dr. Victoria Harkiné testified:

The City of Midlothian currently has contracts for purchase of approximately
15 million gallons per day of surface water. Sardis Lone Elm WSC has
contacted the City of Midlothian to potentially purchase water from the City
of Midlothian for additional water for their current customers. There is no
need to obtain service from an adjacent retail public utility. Wax Mid, Inc. is
not a retail public utility. (City’s Ex. No. 1, p. 10, lines 10-15.)

F. Financial Stability

The City has demonstrated that it has the financial stability to provide continuous and
adequate service to the area it has requested. The City of Midlothian offered into evidence a -
copy of its latest financial statement that demonstrates that it has the financial stability necessaryl
to provide service to the requested area. In addition, Mr. Michael Adams, Director Engineering
for the City of Midlothian, testified that the City of Midlothian has the authority to sell revenue
bonds to finance any needed improvements. (City’s Ex. No. 2, p.4, lines 39-41.). Dr. Victoria
Harkins testified that, “[t]he City of Midlot}}ian 1s a home rule muﬁicipality with the powers of
taxation and the ability to issue bonds for infrastructure and needed capital assets.” (City’s Ex.

No. 1, p. 10, lines 19-20.)



G. Environmental Integrity' =~ -
If the appl1cat10n is approved, the Clt_’)’ w1l] use its current supply of surface water to
v*pr;ovide service to the proposed area. D1 Vlctona Harktns testlfred that “the Clty of
Midlothian utlhzes surface water Wthh is commonly preferred to over the use of Groundwater
3 (City"s Ex. No. 1, p.11, lines 1:3)) Mr. Prabin Basnet testified that; “T he environrnental integrity
“will be témporarily disturbed 'if facilities are to bé constructed. The :_City of Midlothian already
provides water service to three connections in the proposed area and it a'f)pears'that no'ad‘ditiohal
facilities will be constructed at this time.” (ED Ex. No. 4; p.13, liries 2;29—5231“)1 SRR

H. _Improvement in Service and Lowering of Costs

Dr. Victoria Harkins testified that, .“There will be an improvernent of 'service since
service will now be available from a- capable rand proven water supply provrder “The cost to

[

customers w111 be the same as current customers of the Clty of Mldlothran since the requested
area is within the corporate hmrts of the Clty of Mldlothran ? (Clty 8 Ex No 1 p 11, hnes 6-9.)
The “FM Checklist” prepared by Mr Dan Smlth provrdes that, “This city 11kely can provide
service the most efflclently and at the least cost to the proposed new customers in the requested

area.” (ED Ex. No. 1, p. 2.)

“

" IIL FINANCIAL, MANAGERIAL. AND TECHNICAL CAPABLILITY

‘Based on foregoing testimony, the‘Cit)j/ of Midlothian has demonstrated that it has the
financial,’nranageri'al, and technicat capaoility to ‘provide continuous and‘adequate servivce to the
‘proposed‘service area. Mr. Dan Smlth determlned in the “FM Checldrst” that the Clty had.
dcmonstrated adequate fmancml and managerlal Ldp'lbl]l'[y to prov1de SCIV]CB to the requested

area, BED Ex. No 1, pl



IV. WAX-MID. INC.’S SERVICE RIGHTS. IF ANY. SHOULD BE REVOKED

A. Previous attempts to transfer Wax-Mid, Inc. stock are void.

The City of Midlothian asserts that any rights that Wax-Mid, Inc. claims that it has under
the 1986 Order issued by the Texas Water Commission are vdid. Mr. William Nabors testified
on November 28, 2006, under cross-examination, that he did not have any proof that Wax-Mid,
Inc. reported to the Texas Water Commission the transfer of ownership that occurred on August
29, 1986. Mr. William Nabors also testified under cross-examination that he did not have any
proof that the transfer of stock of Wax-Mid, Inc. from Blackland properties to ECOM was
reported to the Commission. Since Wax-Mid, Inc.’s stock transfer to Blackland Properties was
never reported to the Texas Water Commission it is void.

Section 13.302(f) of the Water Code provides in pertinent part that:

A purchase or acquisition that is not completed in accordance with the
provisions of this section is void.

Blackland Properties, Ltd. was dissolved in 1992 and its assets, including Wax-Mid, Inc.,
‘were conveyed to ECOM. The Secretary of State revoked‘Wax—M_id, Inc.’s Certificate of
Authority for failure to pay franchise taxes on June 9, 1992; It was only after ECOM became
aware that the City of Midlothian had invested in development of the water services necessary to
supply the Mid-Way Airport and aajacent businesses that‘ECOM paid the thirteen plus (13+)
years of delinquent franchise taxes. On October 26, 2005, the Secretary of State reinstated said
Certificate of Authority to Wax-Mid, Inc. based upon a representation by Mr. Nabors that -
ECOM owned the Wax-Mid, Inc. stock. However, since the two attemnpts to:transfer the Wax-
Mid, Tnc. stock were void, the representations by Mr. Nabors in the application for reinstaternent -

were not true,



~B.. - Revocation.

At any time. after notice and.hearing, the Commission may fevoke any cértificate of
convenience and-necessity if it finds certain facts exist. (Texas Water Code Ann. §A-‘13.254(a).1)
... The facts for revocation, include among others, that the certificate holder has: never provided, is
no longerlproviding, 18 incapable. of providing or has failed to provide continuous and adequate
_service; ragreed. in‘vx.(riting to. allow. another retail public utility ‘t‘o provide service within- its
. service Lareq,:;except,fof an interim period, without amending its certificate; and failed to file a

cease and desist action within 180 days after becoming aware of another retail public utility is
_.vprgyiding service within its service area, (Texas Water Code Ann. § 13.254(a)(1, 3, and 4).)

There is no dispute that Wax-Mid, Inc. has never provided retail water service. Mr.
William Nabors admitted on cross-examination by Mr, Gabn‘el Soto-on November 28, 2006 that
Wax—Mid,_‘In‘c.‘ does not have or maintain any water utility infrastructure to include meters, lines,
systems, ‘et cetera, in place to provide water service to c‘ominevrcialv or residential éustomcrs
tod%ly. | | o | “

There is dlSO no‘dlspute that the Clty of M]dlothlan 18 a reta;lll pubhc utlhty and that the
| C1ty of Mld]othlan has been serving w1thm thc temtmy desmnated on TCEQ maps as bemg
w1thm the CCN held by Wax Mid, Inc f01 more than six months prior to Wax- Mld Inc 1"111r1g
its request for a CCN There i8 also ev1dence that Wax Mld Inc. has contracted with Sardis-
Lone Elm Water Supp]y Corp01at10n t’O‘pl "oVi de service within the temtcny dem gnated on TCEQ

maps as bemg in Wax- Mld Inc.’s CCN.

' Texas Water Code Ann, § 13.254(a) was amended by H.B, 2876 by inserting the phrase *‘on its own motion or on
receipt of a petition described by subsection (a-1)" between the words “may” and “revoke” in the first sentence. The
application was filed before the amendments became effective, but the amendment does not have any effect on the
pending application,

10



As a-result of this proceeding, thevparties discovered that Wax-Mid, Inc. was never issued
a CCN because Wax-Mid, Inc. never satisfied the conditions ‘set forth in thé order aﬁproving
Wax-Mid, Inc.’s application in 1984, Since Wax-Mid, Inc. does not hold a CCN, then the area
that the City of Midlothian wants to add 4to its CCN is not within the CCN of another utility.

However, the Commission should i):roceed to revoke its authorization for Wax-Mid, Inc.
to acquire a CCN based upon the application by the City of Midlothian and the evidence
admitted in this proceeding. When the City of Midlothian filed this application and Wax-Mid,
Inc. appeared and was named a party, everyone waé under the impression that Wax-Mid, inc.
held a CCN. Wax-Mid, Inc. appeared to‘defend its CCN, and fully participated as a party
claiming to hold a CCN until shortly before the hearing on the merits, so Wax-Mid, Inc. cannot
complain about any‘ notice issues. |

While Wax-Mid, Inc. technically does not hold a CCN, and section 13.254 uses the-
phrase “certificéte of convenience of necessity,” the Commission has Jjurisdiction to grant the
relief requested by the City of Midlothian based ui)on the evidence submitted in this proceeding.
Wax-Mid, Inc. is the beneficiary of an order issued in 1986 approving its application for a CCN,
but subject to certain conditions that were never satisfied. The Commission could address this
issue at least two ways: (i) find that the 1986 order was never final, being subject to conditions, |
and issue an order denying the application; or (ii) adopt an order that repeals or modifies the
19’86 order in a manner that prohibits Wax—de, Inc. from waiting 20 years to satisfy the
~conditions for obtaining a CCN, using the Commission’s general authority to adopt orders under
Texas Water Code Ann. §§ 5.102 and 13.041 (c).

The Commission can still rely upén section 13.254 for revocation or amendment of the

1986 order. The Legjélature’s intent in adopting chapter 13 1s plainly expressed in Texas Water

11



. Code Ann. §. 13.001(¢) .as.establishirrg “a comprehensive regulatory system that is éldequate to
- the task of regulating retail pu_blicxiti-lities;” Section 13.254 should not be construed ndrfowly
because the term “certificate of convenience and necessity” is not defined by the Legislature in
section 13.002, nor is the phrase defined by the Legislature in subchapter G: Absent sich a

definition, the 1986 order should be construed as a “certificate of convenience and necessity.”

V. CONCLUSI ON

Based on the preponderance of ev1dence the C1ty of Mldlothran maintains that it meets all the
statutory criteria to amend its CCN to include the proposed area. In addmon the CCN
amendment requested is necessary for the service, accommodauon convemence or safety of the
pubhc ‘

Respectfully submltted

DAVIDSON & TROILO, P.C.

919 Congress, Suite 810
‘Austin, Texas 78701

(512) 469-6006
Facsmnle (512) 473-2159

oMo horelhne, /

Maria Sanéhez ~ O
State BarNo. 17570810
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CERTIFICATE OF SERVICE

I hereby cemfy that a true and correct copy of the City of Midlothian’s Closing
Arcru:rnents were served on all parties of record via facsimile transmission or U.S. mail on this,

the day of January, 2007.
/J%wu ﬂﬁﬂ/\/\@gh_,, /

Maria Sanchef
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SOAH DOCKET NO. 582-06-1029
TC‘EQ DOCKET NO 2005~ 2007—UCR

APPLICATIDN OF crry OF MIDLOTHIAN  §  BEFORE THE STATE OFFICE

TO AMEND CERTIFICATE OF | §
CONVENIENCE AND NECESSITY (CCN) ~ § OF

NO, 11706 AND TO CANCEL CCNNO. 11966, §

INELLIS COUNTY,TEXAS ' § ADMINISTRATIVE HEARINGS

CITY OF MIDLOTHIAN’S REBUTTAL TO WAX-MID INC.’S
C‘LOSING STATEMENT

TO THE I-ION'ORABLE ADMINISTRATIVE LAW JUDGE:
NOw COMES the.City of M1d]o&uan, the applicant, and files this Rebuttal to Wa;x-Mid,
Ine.'s C‘loqmg Sta,tement o ’
L
THE APPLICATION TO AMEND THE CITY’S CCN SHOULD BE GRANTED
The City has met its burden of proof o all statutory criferia under §13,246 as shown in
~ the City’s Closing Arguments and ewdencc it produced throughout this Commissian proceeding,
| I
THE APPLICATION TO REVOKE WAX-MID’'S CCN SHOULD BE GRANTED
It is incredulous for Wax-Mid to argne that the TCEQ may revoke a CCN, but cannot
revoke an order authoriziné the issuance of a CCN when Wax-Mid has failed tlo fulfill the
requirements of the order for twenty years, even letting its charter lapse ﬁ)r't'l‘iinaen years, It is
not just and reasonable for a CCN applicant to fail to satisfy the conditions of a TCEQ order for
mare ﬂmx; twenty years and then argue that the TCBEQ 15 powerless to revoke the ofder approving
the application, The existence of the order that hes been unfulfilled for twenty years casts a
cloud over the development by the City of Midlo‘rhiem of water gervice iﬁﬁas‘trucmrc and servicc

to a rapidly developing area within its corporate limits and the extra-territorial Jurisdiction, The




TCEQ has the power as wel] ag the duty to revoke said order for the public interest.
A. TCEQ HAS JURISDICTION OVER WAX-MID,

Wax-Mid admits in its Closing Statement, p. 2, that it is “a business corporation
incorporated in 1984 for the purpase of operating a water utility in Ellis County” and as such it is
subject to TCEQ jurisdiction.

The Legislature has deélared that:

“The purpose of Chapter 13 is to establish a comprehensive regulatory
system that is adequate to the task of regulating retail public utjlities to
assure rates, operations, and services that are Jjust and. reasonable to the
consumer and to the retail public utilities.” - TR
Testas Waier Code Ann. §13.001, | ST
| Additionally, § 13.411(a) gives the TCEQ jurisdiction over any “person or corporation”
failing to comply with this Chapter Thirteen or with any rule or order. Wax-Mid has failed, for
twenty years, to comply with the requirements of the 1986 Order.
The TCEQ can impose personal penalties, administrative penalties cumulative penalties

as well as contempt proceedings under § 13,415, § 13,4151, § 13.416, and § 13,417, Texas Water

Code., Any person, who willfully and knowingly violates this chapter, is guilty of a third degree

felony. Wax-Mid’s position that it is not a utility does not permit them to escape the TCEQ’s

jurisdiction,

Under § 13.002(1) Texas Water Colde, the definition of an “affected person” means, “any
person or corporation that is a competitor of a retail public utility with respect to any service
performed by the retail public utility or that' desires 10 epter ino competition.”(emphasis added)
Clearly, Wax-Mid fits this definition. The whole purpose of its opposition'to the City of
Midlothian expanding its CCN is premised upon. a “desire o enter into competition” 1o provide

water service in the same area the City is seaking to expand its CCN to cover,

#169383 vd; §348/4, ...
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B. TCEQ HAS THE LEGISLATIVE POWER TO REVOKE WAX.MID'S 1986
ORDER. ' : . . :
The intent of the Legislémré fo give the TCEQ the power to revoke this 1986 Order is
- clear in Water Code, §5.102. This law provides: |
| (a) The commission has the powers 10 perform any acts whether
specifically authorized by this code or other law or implied by this code or other

law, necessary and convenient to the exercise of its jun'sdictipn and powers as
provided by this code and .other laws. IETHR :

(b) The commission may call and hold hearings, receive evidence at

~ hearings, administer oaths, issue subpoenas to compel the attendance of witnesses

. and the production of papers and documents, and make findings of Jact and
 decisions with respect o its Jurisdiction-under this-code and other laws and rules,
orders, permits, licenses, certificares, and other actions adopred, issued, or taken o

by the commission, R s
Tex, Water Code Ann, §5.102. (emphasis added) =
€. THE 198 ORDER SHOULD BE REVOKED AS BASED ON FALSE
REFRESENTATIONS. . A o :
Wax-Mid’s final statement, p. 4, also admits that in the 20 years since the 1986 Order |
was entered “Wax-Mid has failed to submit constriiction plans for a water $ystem since the land
subject fo the 1986 Order, with limited excsptions, remained undeveloped and without a
development time table,” ‘
Wax-Mid thus admits that its appiication for a CCN in 1984 was based on false
representations. The 1986 Order was granted based wpon the following false representations;
¥17. Wag-Mi d’s requested service area is the Diamond 7 Ranch, which consists
of approximately 1,700 acres. Development of this area wi]l‘accur in
- inerements of 80 acres per year, spread over 10 to 20 years. Residential

- service could be required as early as mid-summer 1986,

18. Black Land Properties wﬂl dévelop the Diamond J Ranch as a planmed -
' residential dcwlo’pmeht. SR ‘ R o

#169383 v4: 8348/4 ) ' ' 3



15, The proposed development needs td
that could be upgraded as necessary
Wax-Mid’s CCN application is da

halted for the present time,” | '

have g large water source available
to meet the developer’s needs. If
ied, development plans would be

WAX-MID INVOKED THE TCEQ’S

JURISDICTION LONG AFTER IT
BECAME AWARE OF THE 1986 ORDER,-

s

On October 27, 2005, Wax-Mid submitted jtself to the jurisdiction of the TCEQ when

Wax-Mid filed its Protest Notice of Appearance, arid Request for Hearing in response to the

City’s Application. On December 22, 2(305, Waxulvﬁd again sought the protection of the

TCEQ’s jurisdicﬂbri When it filed a Request for a Cease and Desist Order based on the City’s

water utility seryice to the Walnut Grove Tract. Wax-Mid additionally, on August 10, 2006,

L e, -

supplemented its request for a Cease zmé“Désis‘c Qrder upon allegedly learning that the City wag

‘also providing water utility service to the Airport Tract,

Wax-Mid seems to now claim that it was unéware that it had failed to comply with the
1986 Order while invoking TCEQ jurisdiction asserti g it had 2 CCN up until November 14,

1986. In fact, Wax-Mid provided a very legible copsf Tthe 1986 Order as Exhibit 7 to William

Ihibit HA
GHTTO A CCN.

Nabors’ Prefiled Testimony on Aﬁgust 26, 2006. See

E. WAX-MID DOES NOT HAVE A VESTED

The TCEQ has the authority to revoke the 19
Texas Water Code gives the TCEQ the power 1o give é:
non-utilities providing retail water services m non-certi
have a vested right to provide water services, the hold

CCN that has been ignored, and acted contrary 1o,

previously, it is intellectually dishonest for Wax-Mid 1o

86 Order. §813.242 and 13.254 of the
nd take away CCN's and to regulate even
ficated areas. Ifa CCN holder does not
ler of a 20-year Order, prelimina.ry_ to a

certainly has no vested right As stated

argue that the TCEQ has Jurisdiction o

revoke a CCN, but does

#169383 v4; 8348/4

not have jurisdiction 1o revolle s “preliminary” order authorizing the
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issugpce of the CCN. , A
F.  JUDICIAL ESTOPPED AND BQUITABLE ESTOPPEL., |
Wax-Mid is judicially and equitably cstoPpéd from claiming to have rights under the
1986 Order becanse ‘ujs - No’v’éﬁlber 14," ZOOS;VW&ﬂ:-‘Mid; in multiple judicial pleadings
1;3gintainc’d’ it hacl a CCN, forcing the City.of Midlothian to engage in discovery, written and oral,
defending against Wax-Mid’s Request for a Cease and Desist order. Said Cease and Desist
action wafé ‘prcdicatéd‘on Wax-Mid _maintaimng in their pleadings that they had a \CCN; | Only
| -when:gr_oﬁnds for revocation for Wax;Mid’s alleged CCN were undisPuté:dly established during

discovery, did Wax-Mid backirack and 14 days before the hearing:on the merits, came up with

this new argument that the 1986 order is cast in stone. - -

G.  SEXTON V.MOUNT OLIVET CEMETERY DISTINGUISHABLE.

Wax-Mid is’cléi‘ﬁﬁng the 1986 Order cannot be rescinded or revoked by the TCEQ and as

authority cite Sextan‘v; Mouny Olivet Cémerery Association, 720 SW 2d 129 (Tex. App. — Austin

1986, writ ref’d). Sexton i distingnishable bcr_:ausé it is not a proceeding before the TCEQ, The

Legislanwe in §13.001 has vested the TCEQ with the inherent power in order to establish a
comprehensive regulatory system to protect the public interest inherent in the rates and services
of retail public utilities.
ge Actually, Sexton at pages 138-9 supports the TCEQ having the authority to revoke the
1986 Order: - o S |
- “Frequently, the statute may reflect that the Legislature has:exprassly delegated
such a power to the agency, doing s6 in terms that are mare or less specific as to
the scope of the power ahd the occasions when it may be cxercised. For
example...The Public Utility Commission may “revoke or amend any certificate .
of convenience and necessity,” that it has previously issued, if the agency finds

that the holder of the certificare never supplied the quthorized wility service or
has ceased doing so, as expressly stated in Tex.Rev.Civ, Star.dnn.art, 1446¢, §62

#169383 vd: {348/4 3



(Supp. 1986) .., The Texas Water Commission may amend permits previously

issued by it authorizing certain dischargas

of waste, because it is expressly

empowered to do so under Tex. Water Code lAnn art. 26,027 (Pamph.Supp.1986),

Even in the absence of an express and specific delegation of the power to reopen
an administrative proceeding, it is rather sizinp]e in many cases to conclude that
the Legislature intended that the agency have that power as a necessary adjunect to

other powers it has delegated to the agency, or
and functions expressly assigned the agency, it

as a necessary adjunct of the duties
being manifest that the Legislature

must have intended a workable and effective lexercise of the powers expressly and

specifically granted the agency, directed i

Imast cases toward protecting the

public interest and not the private interests oflthe regulated persons, organizations,
or activities. In such cases, the power 1o reopen may be implied.”

(emphasis added)

- Additionally, the 1986 Order in question was not 2 “Final Order™ Op its face it states;

“Wax-Mid, Inc, is ISSUED an Order
certificate of convenience and necessity.”

preliminary to the issuance of a

If by statute §13.254 the Legislature has decreed that the TCEQ can revoke or amend a

CCN, there can be doubt that the TCEQ is authorized by said Legislature instead to revoke an

Order preliminary to the issuance of a CCN.,
H. WAX-MID HAD ADEQUATE NOTICE.

Wax-Mid should not be permitted 1o claim lack of notice regarding the 1986 Order when

they waited until November 14, 2006 to raise this 20-year-old Order for the first time. Wax-Mid

appeared to oppose the City’s application, which revoked Wax-Mid the authority to provide

water service and cannot argue lack of notice, All arguments pertinent to the 1986 Order should

be stricken because they were used to ambush the

November 28, 2006 hearing on the merits,

City of Midlothién on the eve of the

Clearly no showing of harm o prejudice has been shown by Wax-Mid as they sat on this

1986 Order argument for months, if not vears, mainta

City continuously denied. MeDanjels . Texas Narwral

#169383 vd: 8348/4

ining instead they had a CCN, which the

Resource Conservarion Commission, 982




SW 2d, 650, 654 (Tex. Civ. App. Austm, 1998)
L WAIVER, :

Wax~M1d has waived its rights under thc 1986 Order by 1ts course of conduct over the
past twenty years Wax—l\/hd has engagecl in: conduci tbat is mconsxsient wu‘h a known right.
Ford v. Culbertson, 308 SW 2 855, 863 (1958) | o

Specifically, Wax—Mld for the pasi twenty years ‘has fa.ﬂed to obtain &’ construction
approval letter from the Texas Department of H ealth which was a condition precedent to Wax-

Mid being entitled to secure a CCN, Thc 1986 Order, which Waﬁi—i\/fié 'fa'lies ‘u'pon in" their

" ‘-""'C]osmg Statement was obtained based upon reprcsentamons that its requested 1700 -acre q;:mce

CRE
L

B

- atea on ﬂw Dlamond J Ranch would develop “m mcrcments of 80 acres per ycar, spread over ]O '

to 20 years, Residentia] servicc could be reqmred ag carly as mxd-summer 1986,

‘Wax-Mid was purchaged by Blackland Propertlcs, the owner of 1hc Dxamond J Ranth,
immediately after thig 1986 Order was granted in July 1986 Wax-M1d was subsequenﬂy
transferred to ECOM from Blackland Propemes along With the former Dzamond I Ranch
acreage in Ellis County in 1992, | | |

Neither Blackland Pmpert]es nor ECOM, aver fulﬁlled the reprcscntauons to warrant the
issuance of this 1986 Order even Lhough ag lhc rea] estate davelopers of*the Diamond J Ranch
both coxporauons had the abﬂxty to do go. o |

WHEREFORE PREMISES CONSIDERED the Clty of Mldloihlan moves this
Commission to rcvoke the 1986 Ordar and grant ﬂze Cﬂy of Mldlotlnan ] a.mcndmcni to irs

CCN to provide water uuhty service to this area in Ellzs Caunty, Tcﬁas and for such other and

farther velief to which the cny of. M1dloth1an may show itoelf entitle:d |

#1 693335.3/4: 8348/4 7
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Respectfully submitted,

DAVIDSON & TROILO, P.C.
915 Congress Avenue, Suite 810
Austin, Texas 78701
Telephone: (512) 469-6006
Facsimile; (512) 473-2159

I3

4

Pafrickl W. Lindner
tate Bar No. 12367350
Msata Sanchez :
State Bar No. 17570810
R. Jo Reser

State Bar No. 16789500



- CERTIFICATE OF SERVICE

This is to cortify that 4 true and correct copy of the foregoing CITY OF MIDLOTHIAN'S
REBUTTAL TO WAX-MID, INC’S CLOSING STATEMENT was served upon the
following parties by facsimile and/or first class mail or over night delivery on this 25" day of

January 2007: :
James Cousar

Thompson & Knight, LLP

98 San Jacinta Blvd, Suite 1900
Austin Texas 78707 .

Tel: 512-469-6112

Fax: 512-469-6180

Gabrie] Sato

TCEQ .- .
Environmenta] Law Division
P.O. Box 13087,MCa173 . * "~
Augtin, Texas 78711-3087
Tel: 512-239-0600

Fax: 512/239-0606

Ms. La Donna Castafivela, Chief Clerk
Office of the Chief Clerk

- Texas Natural Resource Conservation Ca

P.O, Box 13087

Austin, Texas 78711-3087
Tel: 512-239-3300

Fax: 512-239-3311

#169383 v4; 8348/4

Leonard Dougal

Jackson & Walker, LLP

100 Congress Ave., Suite 1100
Austin, Texas 78701

Tel; 512-236-2000

Fax: 512-236-2002

Blas Coy, Jt. ,
TCEQ, Office of Public Interest Counse]
P.O. Box 13087, MC-175 . :

' Austin, Texas 78711-3087°

Tel: 512-239-6363

Fax: 512-239-6377
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AN QRDER an the Applicat
for » Cartifieak
Neoegaity to Pr
Bexvice within
Dovkat No, 5951

l9sg,
of Wax=pid,

the Taxas
b

Dn.Ju-ly L1,
the application
convenienca and necezalty to pr
within Ellis County, Texag, Tha
the Commiasion with an ‘.‘maminer‘a

eion) by Deborah Miller, Ai':ta:ﬁey,

Administrative Law Tudge, who condug

haaring conderning the application

The Adminigtrative Lav'r Judg
to the
Waxxhachie; Sardis-Lone wlm yater
City of Midlothian. The qity os
from the procsedings, apd tha oi

=1

pazties proceeding: - w

diamissed 2z a party

After considering the Bxaminax
and argumenta presanted, tha Taxys
Ffollowing Pindingn ef Fact and Cona

no,

L

B

3

L

don uf Wax~Mid, Iac,

te of Convenisncs ang
=37
1lis Cognpy==

ide Watar Dtility -

Water Commizeion aongidered

for a certificate of
lde water utility service
plication was prasentad to
mFa'z'é"‘ {Proposal for Daci-

Public. Utility Commisgion
on January 2, -1;-.%;;,.;,.,.-...'" :
following

City af

'desiqnatad tha
~Mid, Ino; tha
upply Covporation; and tha
Waxahachie later withdrew

Yy of Midlothian was later

£ram the proc :din‘g without objection.
*'8 Report and the evidence

Water Cummiaéinn makem the

luaiona of Taw;

FINDINGS OF FACT
1., ©On Osbtober 1, 1984, wax-tid, Ing. (Wax-Mid) £iled an
Application for a aerddficate of nanvaui«':nr:n andl nacsgay-
¥y (CCN) to provide water wtdllity mervice within Ellig -
County, '
2. On octobar 1§, 1984, Sazdis-Lore Alm Watexr Aupply Corpo-

ration {WSC) filed 'a lettmr protesting this application,

This lettar wua tmaa.bad ag a mo

wsc'w motion to intarvens wasa

tion to iwtarvena.

granted at @ prahearing

confarenna hmld op bwvmnbar 1

y 1984, and confirmed by

i)

written Order signed mn Novembez 18, 1984,

an December 21,

’
) -

984, Wax-md ‘:Llsd a mot:Lcm o amand i.ta :

certlfioation a\ppl:l.cacinn tr; _aduca the requested service .

|
i
i
i
i
i
1

tad an adjudicat.tve publie
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July 5, 1985, R

.

area, u‘hia mutipn was grantad by  Order signed an
January 7, 1985. ' '
on a‘anuaa:y 15, %988, Wa:c-Mid filad 2 secund mntian 10

Amand FECR appliuation by m: m‘urthe:.- reduction, which wag.

gr.-amtad by Order signed on J‘anum:y 17, ,MES.

The hearing o the mux'i'l:a in this doc):at oxdginally
sohaduled o hegin en February 5y 1585. was indefinitaly
aantinuad at  tle reguaat of the a.pplinant, by Ordar

- algred on Pabruary J,, 1985,

an Q‘une .36y 1985, Hazwpild f.'i..lad g th.l.rd motion o amend

Lodke certificatian npp:l.,.aa'hd.un, reduai.nq the requesi:ad '
caraa’ sl f‘uz:ther, to that depiatad an WamMid E::hibit

Ney' ﬁ‘. Thiz mn'l:,iqn W&ﬁ gram:ed by nrder Bignad on

The hearing on the marits vas hald on Januazy 21, 1986,
WSO wam' givan the oppo:rtunity to Pila 3 & latg-filed

o eghibit g aopy of water wap WM 3%,5-75 found dn its
certificate file' Na, 10058, in order +g attempt o

substantiate itg unntantiun that it has a certificate +a

chrovide sarviom +g the entirza a::'eﬂ surrounded by i.tﬂ

facilitien, fmhig exhibit, whish wag asuignec‘l Bardls-Lone

- Blm mxhibit Na, 3, WaE never z‘.ilad.

Briefs were fllad' mn Maxch 13, 1986, o raply briefn
waze £lled, |

Newspaper notice wag ‘published ;Ln The anahach;e Dally
Zdght: on Octobar 17 and 24, ingq.

All nalghboring watar utilit:d.ma wi.’chin ;Eive riles n.t' tha
raqueeted sarvics area mu::kett Wm;ar Supp;l.y Corpozation,

- Baydds-Lene E.'Lm Watur Bupply curpumtd.an. Bumnp Vista

Water gupply ca::pumtd.cn, and Mt. Peak Watar Bupply
Coarporation) recsivad paraonal notice af the ;::.l:mg of
thig CCN appligation. ;

ALL na:.ghbori.ng altiagy g:u:ov:i.ding waber utili:y sarvice

wihh:m :f:Lva ™igs  pf  khe remasted aawﬁ,q&- Axea,

g

e e
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15,

(Waxahgchie, Widlothian, and Rea Qak) renaivéd perscx:ml
notlee of the flling of thig cartification application,
Wax-Mid Bxhibit No. € shows tha service area requested ag
of the commencament mf the hearing, which imcludes Lang
south of .5, 287, .

At the conglugion of the hearing on the merits, counssl
for Wax-pid erally reduced Wax-Mid's 'requested service
area te that mhown on tha Bhive—Hattdry mngineers map,
entitled "Proposad Watsr Dimtwibution System for Wax~-Mid
Ing, ", datad 1l-13- -85, and attached to the testimony of
Wax~Mid witnese Kammerer admitted as WaxeMid Exhibit
Ne. 2. Counsel for Wax-Mid further agreed: that fax-iid

Y. WaE. not ‘geaking. %o hav:a waae decerufiaatmd :".rum any

16,

17,

18.

portions of itm Gertificated service area inoluded within

the terrdtory raque&tsd hy Wax-Mid,

Counsel for Wax-Mid also Etated on the recard his agrea—
mam:A with the imposition of the"l:wo tonditions racommend-
ad by gkaff witnegg Eokhoffl to he satiafled prior to the
gn:a.nting of Bn mctuzal certifioate of ronvaniance dnd
nacessity to Wax-Mid, nanply that Wex-Mid submit evidence
that it heg ehtaineg approval of lts proposed tard..ff and
A conatruotion a.pprava.l letter from thea Taxas PrRpartment
of Health. '

Wax~#id's reqrested pervice araa is the -Diamond J Ranch,
which conmizts of approximately 1,700 acres. Davelopment
of ‘this area will oceur in increments of B0 acres pex
vyear, apread gver 10 +to 20 Juars. Regidential service
could he regquirad as sarly as mid-summer 1898F,

Blaok Land Prqpamias Will develop the Diamand T Ranch am
2 planned reaidential ﬁevulnpmant ‘
The aroposed devalapmant naadﬂ £0 have a3 large watkar
saurue available that could be upgradmi 248 DeceRBATyY to
maet thes developer’s needs, If Wax-Mid'a coN application
is denled, devalopment plans wonld »e halted -for tha

preoent tims,

F¥h ]



20.

ra accommn,date.,tha wltlmdte lavals of oddupancy, ﬁax-uicl
Propossk two peparate wslls, esach’ having & capaclty of

‘ 500 gallong per mipute, with adjnuent storage and pumping

fncilitims.‘ Inltdnlly, ondy oné -well - wau.‘l.d be drilled,
Undezground water maina would be cgnﬂ.ﬁmc‘t-d a5 raguired,
’.I.'he snccmd Wall would ba drdilsd and connected ta tha

 .‘ diatributinn aystem when naguired by the level af deveal-

al.

22,

23,

24,

25,

L

opment:,
The' water supply would be nbtnined by drilling a:deep
Will in tha Trinity Sand Muifer, Well No.l would ha

o approximately 2750 feeh daep o pamat:ata tha aqu;ﬁar.
wall na. 2 wau:l.d ‘a lnngsr ainoe i+ will ba situa.tad on

higher growdd, Bie Lz ponetration intn tha aquifer will
be similar #o that of Well Ke. 1,

It iz anticipated that the ‘water to be pbtained £rom
thess walls will be puitahla fox dnmestiu chBm'nption
with anly limited trembtment.

Priox to distzibueion, the water will be cooled, the

hydrogen sulfide will he removed, and it will be chle-

rinatnd far dlsinfection puvpoges.
The watay from Well :ia., 1 will be sBtored iu a 100 unu—

© gallen ateel grnund atorage tank, © It will then be
withdzawn ag nasded and pumped (nte a 5,000~galian gteel .

prassura tank prior to entering the distribatioy linea.

fumps, alsatrleal coxitrnl.ap Alaingeation faeilitles, and

Maoellaneons other eguipment will ba housed in a oon-
orate masenry bulldlng, . Phem wall and phorage sdte will
hé fanaed. B

When Well No, 2 ig éanstructed, an elavated water atorags

will he lpgtelled for uge in pr:nviﬂing domagtle wata::-

dervice and flre protaction,

The water distribution lines will ba sized to allow .fak

- future growth and . extenzions o vapiousd paYrta of the
devalopment, The main iyunk namﬂer lines will b §-~inoh.

PVC pipa Wk branoh Lineg o da‘va.(.upman‘t: areman of 6wingh




28.

290

30.

33,

3,

35,

36,

BVC pipe. The minimum size ma.in‘will be 4~inch pve pipe
to allow for firve hydrant attachment.

The water aystem will cemply with rules ang ragulatiens
and minimum design oriterisa of the 'J:exaﬁ Department of
Health. o

Blagk- Land intends o aventually inatall aome  type of
aewer system in the Dia:mnd T Propacty,

Wax-Mid has melectad Mr. Axthuz Black to be the apapater
of ita water symtem. Mr. Bln:k has 2 Class A water

licenme and & clana B sewage J.iam:ae. He hagz’ 23 years

a¥perdence in the water servics area,

It is Uncontroverted Jthat Wax-mid is capable of coR=
Structing and operating a water Wkility in its raguested
service area that will meat at:ate standards. '
WBC's opposition to Wax~Mid's spplication waaz pradicated
on WBC's belief that it f1a ca:t.!.fica.ted to serve *ha
entirs arsa requantad by Wax-ydid.

WEC doe# net have any faeilitien in the zaquasted arsi
Bhown on Wax-Mid Zxhibit No, g and iz not providing any
garvice to that ares,

WEC does not hraesently have +he vapacity +o serve aven
160 honses in the fipst g B0~dere increment to be daveloped
in Wax—M;d'a raquagtad area,

WSC has a certifioated facility that runs Rorth from 0.5,
287 along the County Road og the western boundary af
Wax~id's remuested area. The ocertificate map for WEC
showe the faaility to ba on the wast ‘side nf the zoad,
If the location of thig faoility as shown is correect, the
averlap of Rax-Mid's requeatsd ssrvice area wikh WaQ's
arrtificate would be very amell, If the facility is in
aetuality locatad ﬁn the azat aide of the remd, tha
averlup would he apprnximmtaly 200 fest by 2,500 faet,

Dua ta the =mall areas . af Aotentizl overlap, major facil-

1

. itles will not be duplivated. ‘ ) ' . '

(1]
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38,

"33,

40,

L4,

" H “

‘Tt iE necaasary a?pr _the aervica, aduomodatiun, sonve~

nlende ar sai‘aty czfl the publ:l.c to grant Rax-Mid a certds~

lcatm of aonvan:andla and neaasnd.‘ny to the geographic aras

‘ccmtained within ’t:fm dnttedl and dazhed line om the map
' pwepa:ced by Shivawmattary Enginears ebtitlsd “Proposed

Watar- Di.atrihutianl Byokem | fm:' mx—»Md.d Tns,",  datad
13-13~B5, and atbpchod to | me testinony of Wax-mid
withess Rammerer iladmittad ag . Wex-Mid Exhibit No. 2,
becaums thars iz praamm:ly m: exlsting service 1% thim
requestad area, : !

Slhoe thare :1.5 pramntié' 'né "a':ciatd,ng am}v:.aa in tha

|
. :eguaatad araa, thi.p non-ax:ts-t:ing gerviue ia inadaquate

to. meet the heads nﬂ Blask I.and‘s pz:opnaad deVeJ.Gpmant

R R

sinoa counsrl  foy Wa:c—m.d aa::eacz Ehat” the ce:r‘t:z.Eic:a'i:m

Bhould be conditiena’ up:m Wa::-l«!id ebtaining approval of
its p:m:pnaeri tartff i and a construat:inn approval letter
from the Texus Dspjrtmant uf HBealth, the mewas Water
Commi.sslon shonld fasne an yo‘_—der praliminary to tha
lssuance of oaa.-t:l.f:i.q'ate of unmmn:l.ence and necesmity,
pursuant 4o FURA Segbion 57 and Bection 13.249 of the
TexaB__ Water code, Al _amenq\ad, declaving #hat the
certificata gf qouvaqd.anoe andineaauaity wiil be awardad
aftey annuiq. hag 'prr: panted aat'!.afac‘t:ary evridencm ahnwd.nq

that the twe aondit:i.uxra have bapn mat,
Cerkdficate of Convenlenca and Nansasiw Na. 10680 Llesuad

to Sardis-Lona lm Wetaer supﬁ:ly Caxporation hy final

Ordax anterad in Duc}:bt Mo, 221 on Decembear 6, 1377 :l.s a

VL Eawllitien uarti:ﬂiuatq rathey 'r:ha.u an. area aaz'tifa.uata.

We8C was granted a uurtiﬂwata |1-.o ita ﬂnuiutd.as and a
Aou-«t‘mnt-wida ccn-idqx » anrraqnddmg ita - distribution
Linae, ' ,

Bince the area requastnd hy Wn&:;-m.d LR preaent.’l.y umnear-
Eifd,aﬁtmd and mnmexved) it le prohub.la that servicm wil)

Y improved by t:hm ,gmqting onf !:ha maquasted certlficate,
' whic:h will =pable Wa.ucwiaid e} nagin aenatxmoting g syatan
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42,

43,

4'

5,

‘L.

to provide cervime to the plannad Blaek Land®s devalop-
mant,

Binca service ig presently unavailable in the regquastad
area, it is not heoBstuTy to avaluats whather the grant-
ing of thirs CON will lower the coat hnncnnampe:a in this
aroa.” ‘

Ne .evidence was pragentad relating te the factors of
Sommunity values, zacremticnal mng Park arsas, higkorical
aesthatic valums, dr anviroomental integrity,

CONCLUEIONE OF Law

The Publig Utility Cammisaian bad jurizdiction avem tbua‘

Matters cons!.derad herein pursnapnt 4o FURA SE:rtionn 50,

' 33, and 54, max. Rev. Civ,' gtat,’ Ang, art. 1lddsc (Verncm

Supp. 1986).
The Taxas Water Commission aggumed jurd.sdiction over the
mattura censidered herein on MNarsh 1, 1986, PUTSUant ko
Bectlens 13,242, 13.244, and’ L3246, Texas Watar Code, ag
amendad, . ' !
Ea:dia;-!.ane Elm Water Supply Corpuratien is an Artisle
l434a water supply aoxrporation as dezined by PURA Sactian
3{u) and dection 13. 002 (18} of the Texap Water Code, ae
amended. W8C ia a retall publis wtility as defined hy
PURA Gection 49(a) and fectlon 13.241(1) of thke Taxas
Yater Cods, as amended, that provides watar aservics to
the public, v
The newspaper notice publighed by WaxeMid on Ootoher 17
and 24, 1984, vanplles with +he Tequiremwnts of P,U.C.
FROC. R, 21.24(g) (1) v
Notice mailad to a1l :::x.tieﬂ and naighbwr:mg atllities
Providing the asame utility aawine within five miles of.
the reguested service Area caomplies with the requiramant
et Itewm No. § pf the waksr cartificate of convenienca and
nesamaity  applisation  dnd  with  p..C.  PROC, &

VoA

21,24 (e) (2), f B A . '
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,‘ Wa.‘mr Conmd.aad.nn of evidenca that Wax-bid hag ohtaingd_

WAC was granted  intervenay Jadatos ;éurﬁant ko P.U,C.
PROC. R, 21.24. o

B 1 » “
- It 18 necesgary for thae sariica, '&acummndatian, conven

n.i.enaa, oF osafety Gf the public to g:rani. Waxedid s
certificate of  gunvendenge and -naues)sity te  thoge

. Port:.ana of tha Dlamond T Ranch encompasted by tha dottad

emd dashad line . on. +tha, Bhiva—i!attery Euginae:s map

}antitled 'Pa:uposed Wakar Disteibutien Byetem For Pax~mid

Ina,", dated 11-«13»-&5, and ‘attached to the tastimony of

'Minhual L. Kewmmarer admitted into évd.dence as v&a:c-uid

Exhibit Me, 2, o, that the davalopment plannad by tha

~ Black. Land Cn:porati.an 'dan procaed. a.nd water sarviaa wiJ.J.
‘ be mvallable to paa:'acms who will' x'es.'l.c'la .'Ln that area ag
’ih becomez developed. Thps the raquwemanta of pURA
Saction 54(b) and of Bection 13.246 (k) of the Taxan Watar ‘

cnas, wa amaended, have heen met, —_—

Becanae counsel fop Wax—md agraéd with the Commisgion
StRff's récommendatien that the c:a:tiﬂnate af vonve=
nlence and nsuavasity granted to Wax-Mid be uonditioned
WPy WaxwMid obtaining approval of its propusad tar e
from  the mexmk Water commimsion and a vonstroctd oy

‘apprnvul letter fa:' the Texas Depantment of Hapleh, it ia

ap_prnp:d.qta to :Lszua an Order praliminary to +he iﬂauanca
of 4 oavtiflcata. of mnvnnienca and uacasn:l.t:y PUrauAnt to
PURA Section 57 and Smotion 13,249 of the Texams Watar
Beda, ax amnm’iad. Upon the prenantation ta the 'Pmxap

the two reguiysa itamg, a camiziunte of conyenience ang

. Decaseity ahonld be .Lsauad.
Certificats of Convenimnma and Necaaus.ty No. 10050 ismuad

te W€ in Dogket we, 32 is 8 Dm ﬁeu't::l.un 53 "grandfa-

’tham" cartlificate that grants to WAC khe r:’:.ght e provide

marvd.ue to a worridoar within two hund:ad fnm't: {200) of

L

any rmint: along 1t Admtedbukion linaa, ! o '
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NOW, -THEREFGREt HE IT ORDERED RBY THE TEXAS WATER COMMIB-
THAT1 .
Wax~Mid, Inc. is ISBDED an Order preliminery +to the

lssuance gf a gertificate of convenlencs and necesgity

far, that portion of the Diamond i1 Ra;;cn contadined within
t.he dotted and dashed 1ines on the ShiVE-Hattary Engi-
neera nap entitled “Proposed Water Digtribution Byaten
for Wax-Mid Ine. r dated 1l~13-85, ang admi trted intc
evidence as part of Wax-Mid Bxhibit No. 2. Wax-Mid wi.l.l

be granted a certificars 9f gonvenience ang’ neceszlty

. Upon  presantatdon +ta  the Texas Water Camd.saian of

2,

ATTRET;

pr

satizfactory avidence , fhowing tha+ Wax—M_id's propuaad
tm.-iff has been approved and that i haa obtained a
canstruction approval lattar from the E‘exas Department of
Health, Thiz presentation 8hall b2 made by 2iling the

raquired documents with the Taxas Water Commission, +a be .

dogketed and reviayad by that Cemmimeionla ptase,

The Chief Clark of the ‘Pexas Nmter Camwmisaion Bhall
forward a oertifisg ﬂapy of this Order tov all parties.

If any Provizion, santence, clavge or phrase of this‘
Order iz for Emy reason hald tp be invalid, #he invalidi-
By of any portion shall not affant the validity of the
remaining pc:t.inns af the Order. )

Signed this 1st day of July, 1585,
TEXRE WATER COMMIZEION

lur Y 0708 e

Paul Hopkina,’ Chalrman

- £

an 0. Houohing, Commisgioner

v o

v '

Ao

Mary Aghi HerNgr, Chig® Clap
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. X
counTy oF TRAVIE )

¢ Mary Ann Hefner, cm.af Clexk of the Texas Water
Commisaion, do heraby apztd iy 'bhwt: the attached and fragoing

iz a tyne pnd corrmos tPpY oFf am Ordan: of the Commiaeion dated )
o duly L, 1886, on an application of WAX~MID, Ine,, foy a

Certificate of Convenianca and Nacessi-by (Docket Ha G981L) ,

. the criginal of which iu an u‘.ila in the ‘office of tha
. Gommiaad.nu. ' , : .

G:Lvan undex my hamd and the aeal of the Texaa W;u:er e ey
, Comminsion, this the ard day of a‘uly, 19;85.




